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7KH PDMRULW\ PDNHV WKH XQIRXQGHG DVVHUWLRQ WKDW , DP KRVWLOH

WRZDUG 3ODLQWLII DQG WKDW , ³UHSHDWHGO\ RSLQ>H@ WKDW ILQDOLW\ LQ WKLV FDVH LV
LQ WKH FKLOGUHQ¶V EHVW LQWHUHVW � � � �´ 6LPSO\ EHFDXVH , FKRRVH QRW WR LJQRUH
WKH ODZ RI WKH FDVH� VXEMHFW PDWWHU MXULVGLFWLRQ� DQG D YDULHW\ RI SURFHGXUDO
SUREOHPV DVVRFLDWHG ZLWK 3ODLQWLII¶V DSSHDO IRU ZKLFK RWKHU OLWLJDQWV KDYH
EHHQ KHOG DFFRXQWDEOH� GRHV QRW HTXDWH ZLWK KRVWLOLW\� +RZHYHU� RQHPD\
VD\ WKDW WKH PDMRULW\ LV KRVWLOH WRZDUG 0V� %UXVK ZKHQ LW UHSHDWHGO\ DQG
LQDSSURSULDWHO\ PDNHV FUHGLELOLW\ GHWHUPLQDWLRQV DERXW0V� %UXVK EHIRUH
UHPDQGLQJ WKH FDVH IRU WULDO ± L�H�� 0V� %UXVK ³OLHG�´ ³UHIXVHG WR GLVFXVV
WKH FDVH�´ DQG ³KLG´ 3ODLQWLII� 7KHVH DUH PDWWHUV IRU WKH MXU\ DQG KDYH QR
SODFH LQ WKH PDMRULW\ RSLQLRQ� 0RUHRYHU� LW ZDV WKH 2KLR 6XSUHPH &RXUW�
QRW ,� ZKLFK RSLQHG WKDW LW ZDV QRW LQ WKH FKLOGUHQ¶V EHVW LQWHUHVWV WR EH
UHWXUQHG WR 3ODLQWLII� :KHQ WKH PDMRULW\ FDOOV IRU 3ODLQWLII WR KDYH WKH
SURSHU KHDULQJV LQ WKH 2KLR FRXUWV� LW LPSOLFLWO\ XQGHUPLQHV WKH 2KLR
6XSUHPH &RXUW¶V UHIXVDO WR JUDQW 3ODLQWLII D ZULW RI KDEHDV FRUSXV HDFK
WLPH WKDW VKH VRXJKW VXFK UHOLHI IURP WKDW FRXUW� 2EYLRXVO\� 3ODLQWLII LV
QRW VHHNLQJ D FXVWRG\ KHDULQJ LQ WKH 2KLR FRXUWV DV DQ H[HUFLVH LQ GXH
SURFHVV IXWLOLW\� 3ODLQWLII ZDQWV WKH FXVWRG\ KHDULQJ EHFDXVH 3ODLQWLII
ZDQWV WKH UHWXUQ RI KHU FKLOGUHQ� $QG� DJDLQ� WKH 2KLR &RXUW RI $SSHDOV
DQG WKH 2KLR 6XSUHPH &RXUW KDYH H[SUHVVO\ GHQLHG KHU VXFK UHOLHI�
ILQGLQJ WKDW LW ZDV QRW LQ WKH FKLOGUHQ¶V EHVW LQWHUHVWV� 8QOLNH WKHPDMRULW\�
, PDNH QR DVVHUWLRQ� LPSOLFLWO\ RU RWKHUZLVH� DV WR ZKHWKHU WKH2KLR FRXUWV
ZHUH FRUUHFW LQ VR KROGLQJ� UDWKHU� , GLUHFW 3ODLQWLII WR WKH 8QLWHG 6WDWHV
6XSUHPH &RXUW� ZKHUH VKH VKRXOG KDYH SURFHHGHG ORQJ DJR�
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7KH PDMRULW\ FODLPV WKDW WKH 5RRNHU�)HOGPDQ GRFWULQH GRHV QRW

DSSO\ EHFDXVH QR FRXUW� VDYH WKH GLVWULFW FRXUW� KDV DGGUHVVHG WKH
DIILUPDWLYH GHIHQVH RI DEVROXWH LPPXQLW\ DV DSSOLHG WR 0V� %UXVK�
+RZHYHU� LQ IRFXVLQJ RQ WKH LPPXQLW\ GHIHQVH� RQFH DJDLQ WKH PDMRULW\
PLVVHV WKH SRLQW WKDW ZKDW LV DW LVVXH KHUH LV 3ODLQWLII¶V FODLPV DQGZKHWKHU
WKRVH FODLPV DUH LQH[WULFDEO\ LQWHUWZLQHG ZLWK WKH FXVWRG\ PDWWHUV LQ VWDWH
FRXUW� ,I VR� WKH GLVWULFW FRXUW DQG WKLV &RXUW DV ZHOO ODFNHG MXULVGLFWLRQ WR
KHDU WKH PDWWHU� 7KH LPPXQLW\ GHIHQVH RQO\ FRPHV LQWR SOD\ RQFH
MXULVGLFWLRQ KDV EHHQ SURSHUO\ LQYRNHG� $V VWDWHG WKURXJKRXW WKH GLVVHQW�
DQG DV PDGH SDWHQWO\ FOHDU E\ 3ODLQWLII¶V RZQ DFWLRQV� 3ODLQWLII¶V WRUW
FODLPV ZHUH EURXJKW LQ DQ DWWHPSW WR VHHN D FXVWRG\ GHFUHH IURP WKH
IHGHUDO GLVWULFW FRXUW� 3ODLQWLII PDNHV D VSHFLILF FKDOOHQJH WR D VWDWH FRXUW
GHFLVLRQ ZKHUH WKH UHOLHI VKH VRXJKW ZDV LQ WKH QDWXUH RI IHGHUDO DSSHOODWH
UHYLHZ RI D VWDWH FRXUW GHFLVLRQ� VXFK WKDW WKH 8QLWHG 6WDWHV 6XSUHPH
&RXUW ZDV WKH SURSHU IRUXP WR KHDU KHU FODLP� 6HH .HHQH &RUS� Y� &DVV�
��� )��G ���� ��� ��WK &LU� ����� �ILQGLQJ WKDW D OLWLJDQW FDQQRW
FLUFXPYHQW WKH UHTXLUHPHQW RI VHHNLQJ GLUHFW UHYLHZ LQ WKH 8QLWHG 6WDWHV
6XSUHPH &RXUW E\ FDVWLQJ KHU ODZVXLW DV D � ���� DFWLRQ XQGHU )HOGPDQ��
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$JDLQ� RQH QHHG ORRN QR IXUWKHU WKDQ WKH VHTXHQFH RI ILOLQJV LQ VWDWH

DQG IHGHUDO FRXUW WR VHH P\ SRLQW� )RU H[DPSOH� WKH &&-& HQWHUHG WKH
SHUPDQHQW FXVWRG\ RUGHU RQ -XQH ��� ����� WZR GD\V ODWHU� 3ODLQWLII ILOHG
VXLW LQ WKH .DQVDV 'LVWULFW &RXUW VHHNLQJ WKH UHWXUQ RI KHU FKLOGUHQ� RQH
PRQWK ODWHU� WKH .DQVDV 'LVWULFW &RXUW GLVPLVVHG KHU VXLW IRU ODFN RI
VXEMHFWPDWWHU MXULVGLFWLRQ� DERXW RQHPRQWK ODWHU� 3ODLQWLII ILOHGZKDWZDV
LQWHUSUHWHG DV D 5XOH ���E� PRWLRQ LQFRUSRUDWLQJ WKH VDPH � ���� FODLPV
WKDW VKH DVVHUWV KHUH� DQG DERXW RQH PRQWK DIWHU ILOLQJ KHU PRWLRQ� WKH
.DQVDV 'LVWULFW &RXUW GLVPLVVHG KHU FDVH RQFH DJDLQ IRU ODFN RI VXEMHFW
PDWWHU MXULVGLFWLRQ� )LYH PRQWKV ODWHU� RQ 0DUFK ��� ����� 3ODLQWLII ILOHG
VXLW LQ WKH 2KLR 'LVWULFW &RXUW� UDLVLQJ WKH VDPH FODLPV� 'HIHQGDQWV ILOHG
DPRWLRQ WR GLVPLVV WKH VXLW� 3ODLQWLII UHVSRQGHG� DQG RQ -DQXDU\ ��� �����

WKH PDJLVWUDWH HQWHUHG KLV UHSRUW DQG UHFRPPHQGDWLRQ WKDW WKH 6WDWH RI

2KLR DQG WKH 2KLR 'HSDUWPHQW RI +XPDQ 6HUYLFHV EH GLVPLVVHG� /HVV

WKDQ RQH PRQWK ODWHU� DIWHU LW EHFDPH REYLRXV WKDW WKH 6WDWH RI 2KLR DQG

2KLR 'HSDUWPHQW RI +XPDQ 6HUYLFHV ZDV JRLQJ WR EH GLVPLVVHG� 3ODLQWLII

ILOHG VXLW LQ WKH &&-& VHHNLQJ D UHYHUVDO RI WKH FRXUW¶V SHUPDQHQW FXVWRG\

RUGHU� +RZHYHU� E\ WKDW WLPH� LW KDG EHHQ HLJKWHHQ PRQWKV VLQFH WKH

&&-& KDG HQWHUHG LWV SHUPDQHQW FXVWRG\ RUGHU� +DG WKH GLVWULFW FRXUW

GLVPLVVHG 3ODLQWLII¶V FODLPZKHQ VKH ILOHG VXLW RQ0DUFK ��� ����� DV ZDV

GRQH E\ LWV VLVWHU FRXUW LQ .DQVDV� 3ODLQWLII OLNHO\ ZRXOG KDYH VRXJKW

UHYHUVDO IURP WKH &&-& LPPHGLDWHO\� PHDQLQJ WKDW VKH ZRXOG KDYH EHHQ

LQ WKH SURSHU IRUXP WR FKDOOHQJH WKH SHUPDQHQW FXVWRG\ RUGHU D IXOO \HDU

EHIRUH WKH WLPH VKH XOWLPDWHO\ ILOHG WKHUH� 0RUHRYHU� KDG 3ODLQWLII

DSSHDOHG WKH 2KLR 6XSUHPH &RXUW¶V GHQLDO RI KHU ZULW RI KDEHDV FRUSXV

WR WKH8QLWHG 6WDWHV 6XSUHPH &RXUW LQVWHDG RI ZDLWLQJ IRU D GHWHUPLQDWLRQ

IURP WKLV &RXUW RQ DSSHDO� VKH ZRXOG KDYH EHHQ LQ WKH SURSHU IRUXP WR

UHFHLYH WKH UHOLHI WKDW VKH ZDV DFWXDOO\ VHHNLQJ�
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�
, GLJUHVV DW WKLV MXQFWXUH WR SRLQW RXW ZKDW , EHOLHYH WR EH D ILQGLQJ

LQ &DW] ZKLFK LV FRQWUDU\ WR )HOGPDQ� 6SHFLILFDOO\� LQ &DW]� WKLV &RXUW
UHOLHG XSRQ WKH DERYH�TXRWHG SDVVDJH IURP )HOGPDQ ZKHQ LW IRXQG WKDW

WKH VHFRQG HOHPHQW QHFHVVDU\ WR DSSO\LQJ )HOGPDQ ZDV WKDW ³WKH DFWLRQ

EURXJKW LQ WKH GLVWULFW FRXUW >KDG WR@ EH D µJHQHUDO FKDOOHQJH¶ WR WKH

FRQVWLWXWLRQDOLW\ RI WKH VWDWH ODZ DSSOLHG LQ WKH VWDWH DFWLRQ� UDWKHU WKDQ D

µVSHFLILF JULHYDQFH¶ WKDW WKH ODZ ZDV LQYDOLGO\ ± HYHQ XQFRQVWLWXWLRQDOO\

± DSSOLHG LQ WKH SODLQWLII¶V SDUWLFXODU FDVH�´ &DW]� ��� )��G DW �������

$FWXDOO\� )HOGPDQ KHOG WKDW ³8QLWHG 6WDWHV 'LVWULFW &RXUWV � � � KDYH

VXEMHFW PDWWHU MXULVGLFWLRQ RYHU JHQHUDO FKDOOHQJHV WR VWDWH EDU UXOHV�

SURPXOJDWHG E\ VWDWH FRXUWV LQ QRQ�MXGLFLDO SURFHHGLQJV� ZKLFK GR QRW

UHTXLUH UHYLHZ RI D ILQDO MXGJPHQW LQ D SDUWLFXODU SURFHHGLQJ�´ )HOGPDQ�
��� 8�6� DW ���� ,Q RWKHU ZRUGV� )HOGPDQ GLG QRW KROG WKDW DQ DFWLRQ

PXVW ³EH D JHQHUDO FKDOOHQJH WR WKH FRQVWLWXWLRQDOLW\ RI WKH VWDWH ODZ

DSSOLHG LQ WKH VWDWH DFWLRQ´ LQ RUGHU IRU WKH GRFWULQH WR DSSO\� DV FODLPHG

E\&DW]� UDWKHU�)HOGPDQ KHOG MXVW WKH RSSRVLWH� :KLFK LV WR VD\�)HOGPDQ
KHOG WKDW IRU WKH GRFWULQH WR EH LQYRNHG� D OLWLJDQW PXVW EH ³FKDOOHQJ>LQJ@

>D@ VWDWH FRXUW GHFLVLRQ>@ LQ >D@ SDUWLFXODU FDVH>@ DULVLQJ RXW RI MXGLFLDO

SURFHHGLQJV HYHQ LI WKRVH FKDOOHQJHV DOOHJH WKDW WKH VWDWH FRXUW¶V DFWLRQ

ZDV XQFRQVWLWXWLRQDO� 5HYLHZ RI WKRVH GHFLVLRQV PD\ EH KDG RQO\ LQ WKLV

>6XSUHPH@ &RXUW�´ ,G� �FLWLQJ �� 8�6�&� � ������ 7KH ³JHQHUDO

FKDOOHQJH´ VSRNHQ RI LQ )HOGPDQ ZDV LQ UHJDUG WR VWDWH EDU UXOHV

SURPXOJDWHG E\ VWDWH VXSUHPH FRXUWV LQ WKHLU QRQ�MXGLFLDO FDSDFLW\� ZKLFK
WKH 6XSUHPH &RXUW WKHUHIRUH IRXQG GLG ³QRW QHFHVVDULO\ UHTXLUH D 8QLWHG

6WDWHV 'LVWULFW &RXUW WR UHYLHZ D ILQDO VWDWH FRXUW MXGJPHQW LQ D MXGLFLDO

SURFHHGLQJ�´ VR WKDW MXULVGLFWLRQ E\ WKH GLVWULFW FRXUW FRXOG EH LQYRNHG�

,G� +RZHYHU�)HOGPDQ DOVR VWDWHG WKDW D8QLWHG 6WDWHV'LVWULFW &RXUW GRHV

QRW KDYH MXULVGLFWLRQ WR KHDU D FODLP ³WKDW D VWDWH FRXUW KDV XQODZIXOO\

GHQLHG D SDUWLFXODU DSSOLFDQW DGPLVVLRQ�´ 7KHUHIRUH� WKH ³JHQHUDO

FKDOOHQJH´ UHTXLUHPHQW RI )HOGPDQ ZDV RQO\ LQ UHIHUHQFH WR WKH IDFW WKDW

VXFK D FKDOOHQJH ZDV EDVHG XSRQ D QRQ�MXGLFLDO SURFHHGLQJ� )HOGPDQ LQ

QR ZD\ KHOG WKDW D VWDWH FRXUW OLWLJDQW ILOLQJ D FODLP LQ IHGHUDO GLVWULFW FRXUW

PXVW EH PDNLQJ D JHQHUDO FKDOOHQJH WR WKH FRQVWLWXWLRQDOLW\ RI D VWDWH ODZ

DV RSSRVHG WR D VSHFLILF JULHYDQFH DV FODLPHG LQ &DW]� 5DWKHU� )HOGPDQ
EDUV ³D 8QLWHG 6WDWHV 'LVWULFW &RXUW >IURP@ UHYLHZ>LQJ@ D ILQDO VWDWH FRXUW

MXGJPHQW LQ D MXGLFLDO SURFHHGLQJ�´ ,G�
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6HH ���8�6� ���� ��� ������� 7KHUHIRUH� WKLV KROGLQJ LPSOLFLWO\ SUHYHQWV
D IHGHUDO GLVWULFW FRXUW IURP GHFODULQJ D GLYRUFH RU FXVWRG\ GHFUHH YRLG ±
L�H�� LI WKH IHGHUDO GLVWULFW FRXUW GRHV QRW KDYH WKH SRZHU WR GHFODUH D
PDUULHG FRXSOH GLYRUFHG� LW IROORZV WKDW WKH GLVWULFW FRXUW GRHV QRW KDYH
WKH SRZHU WR GHFODUH D GLYRUFHG FRXSOH RQFH DJDLQ PDUULHG E\ YLUWXH RI
ILQGLQJ WKDW WKH GLYRUFH ZDV XQFRQVWLWXWLRQDOO\ REWDLQHG� 7KH FRQIXVLRQ
FDXVHG E\ VXFK D UHVXOW� WR VD\ QRWKLQJ RI WKH ODFN RI GHIHUHQFH WR VWDWH
FRXUWV ZKLFK DUH EHVW VXLWHG WR DGMXGLFDWH GRPHVWLF PDWWHUV� LV REYLRXV²
SDUWLFXODUO\ LQ PDWWHUV RI FKLOG FXVWRG\ ZKHUH LW LV QRW PHUHO\ WKH DVVHWV
RI D PDUULDJH DQG FKDWWHO WKDW DUH DW VWDNH� EXW WKH OLYHV RI FKLOGUHQ ZKR
³UHTXLUH VHFXUH� VWDEOH� ORQJ�WHUP� FRQWLQXRXV UHODWLRQVKLSV ZLWK WKHLU
SDUHQWV RU IRVWHU SDUHQWV�´ 6HH /HKPDQ Y� /\FRPLQJ &RXQW\ &KLOGUHQ¶V
6HUYV� $JHQF\� ��� 8�6� ���� ������ ������� $V WKH 6XSUHPH &RXUW
RSLQHG� ³>W@KH 6WDWH¶V LQWHUHVW LQ ILQDOLW\ LV XQXVXDOO\ VWURQJ LQ FKLOG�
FXVWRG\ GLVSXWHV�´ ,G� ,Q WKH FDVH DW KDQG� WKH FKLOGUHQ ZHUH DGRSWHG RQ
-XQH ��� ����� E\ WKHLU IRVWHU SDUHQWV� 6HH +ROORZD\ Y� 6WDWH RI 2KLR� 1R�
�������� 2UDO $UJXPHQW E\ 'HIHQGDQWV� 'HF� �� �����
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7KH PDMRULW\ DWWHPSWV WR FDVW D VXVSLFLRXV H\H WRZDUG P\ FRQFHUQ

ZLWK WKH ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ E\ FDOOLQJ LW ³QHZ�IRXQG�´
ZKLOH QRWLQJ WKDW ³WKH GLVVHQW DGPLWV WKH+ROORZD\ SDQHO VRPHKRZ IDLOHG
WR FRQVLGHU >WKH LVVXH@ EHIRUH�´ $ IHGHUDO FRXUW¶V FRQFHUQ RYHU VXEMHFW
PDWWHU MXULVGLFWLRQ LV FRQWLQXLQJ� LW LV QHYHU ³QHZ�IRXQG�´ 7KH IDFW WKDW
WKH RULJLQDO SDQHO LQ WKLV FDVH PD\ KDYH IDLOHG LQ WKHLU ³VSHFLDO REOLJDWLRQ´
WR H[DPLQH WKH MXULVGLFWLRQDO EDVLV IRU WKLV FDVH PDNHV LW HYHQ PRUH
LPSHUDWLYH IRU WKLV &RXUW VLWWLQJ HQ EDQF WR VDWLVI\ LWVHOI RI WKH H[LVWHQFH
RI MXULVGLFWLRQ QRZ� SDUWLFXODUO\ZKHUH'HIHQGDQWV UDLVHG WKH LVVXH EHIRUH
WKH 2KLR 'LVWULFW &RXUW� DQG ZKHUH WKH .DQVDV 'LVWULFW &RXUW GLVPLVVHG
WKH PDWWHU IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ� ,QGHHG� LI VXVSLFLRQ LV
WR EH FDVW� LW LV WRZDUG WKH PDMRULW\ RSLQLRQ¶V IDLOXUH WR EULQJ WR OLJKW WKDW
WKLV DFWLRQ ZDV RULJLQDOO\ ILOHG E\ 3ODLQWLII DJDLQVW 0V� %UXVK DQG WKH

6WDWH RI 2KLR LQ WKH .DQVDV 'LVWULFW &RXUW RQ WKH VDPH JURXQGV DV

DVVHUWHG E\ 3ODLQWLII LQ WKH 2KLR 'LVWULFW &RXUW� DQG GLVPLVVHG E\ WKH

.DQVDV'LVWULFW &RXUW IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ� DV ZHOO DV WKH

IDFW WKDW 'HIHQGDQWV PRYHG WR GLVPLVV WKLV FDVH LQ WKH 2KLR 'LVWULFW &RXUW

IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ�
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&OHUPRQW &RXQW\ -XYHQLOH
&RXUW �³&&-&´� HQWHUV
RUGHU WHUPLQDWLQJ
3ODLQWLII¶V SDUHQWDO ULJKWV�

������� 3ODLQWLII ILOHV DFWLRQ LQ
.DQVDV 8�6� 'LVWULFW
&RXUW VHHNLQJ RUGHU IRU
2KLR FRXUWV WR VWRS 	
GHVLVW DOO IXUWKHU
SURFHHGLQJV LQYROYLQJ
KHU VRQV� 	 WR VKRZ
FDXVH ZK\ WKH\ VKRXOG
QRW EH UHWXUQHG WR KHU�

������� .DQVDV 8�6� 'LVWULFW
&RXUW GLVPLVVHV
3ODLQWLII¶V FODLP IRU
ODFN RI VXEMHFW PDWWHU
MXULVGLFWLRQ XQGHU )HG�
5� &LY� 3� ���K���� 	 DV
IULYRORXV XQGHU ��
8�6�&� � �����G�� 6HH
+ROORZD\ Y� 6WDWH RI
2KLR� 1R� ��������
���� :/ ������ �'�
.DQ� -XO\ ��� �����
�XQSXEOLVKHG��
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.DQVDV 8�6� 'LVWULFW
&RXUW GHQLHV 3ODLQWLII¶V
³0RWLRQ� )RU WKLV
FRXUWWR >VLF@ RUGHU IDLU
KHDULQJ DQ >VLF@ VXLW IRU
FLYLO ULJKWV YLRODWLRQV´
XQGHU ��WK $PHQGPHQW
IRU ODFN RI VXEMHFW
PDWWHU MXULVGLFWLRQ� 6HH
+ROORZD\ Y� 6WDWH RI
2KLR� 1R� ��������
6$&� ���� :/ ������
�'� .DQ� 2FW� ��� �����
�XQSXEOLVKHG��
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'DWH 6WDWH &RXUW 'DWH )HGHUDO &RXUW

�������
	
������

3ODLQWLII ILOHV FRPSODLQW
LQ 8�6� 'LVWULFW &RXUW
IRU WKH 6RXWKHUQ
'LVWULFW RI 2KLR
FODLPLQJ YLRODWLRQ RI
KHU ULJKWV XQGHU ��
8�6�&� � ���� 	 �
����� DV JXDUDQWHHG E\
WKH 6L[WK� (LJKWK 	
)RXUWHHQWK
$PHQGPHQWV� QDPLQJ
WKH 6WDWH RI 2KLR� WKH
2KLR 'HS¶W RI +XPDQ
6HUYLFHV� 6DOO\ %UXVK�
	 &OHUPRQW &RXQW\
2KLR DV GHIHQGDQWV�

3ODLQWLII DPHQGV KHU
FRPSODLQW�
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'HIHQGDQWV ILOH PRWLRQV
WR GLVPLVV 3ODLQWLII¶V
FRPSODLQW IRU ODFN RI
VXEMHFW PDWWHU
MXULVGLFWLRQ�

������� 3ODLQWLII UHVSRQGV WR
'HIHQGDQWV¶ PRWLRQ WR
GLVPLVV FODLPLQJ WKDW
'HIHQGDQWV ³OLHG´
GXULQJ WKH FXVWRG\
KHDULQJ E\ FODLPLQJ WKDW
3ODLQWLII DEDQGRQHG KHU
FKLOGUHQ� DQG VHHNLQJ
PRQHWDU\ GDPDJHV DV
ZHOO DV DQ RUGHU IURP
WKH FRXUW IRU
'HIHQGDQWV ³72
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&R�� ��� )��G ����� ���� ��WK &LU� ����� �FLWLQJ 'HQPDQ Y� /HHG\� ���
)��G ����� ���� ��WK &LU� �������
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6SHFLILFDOO\� WKH UHFRUG VKRZV WKDW 3ODLQWLII ILOHG VXLW LQ IHGHUDO

GLVWULFW FRXUW RQ 0DUFK ��� ����� WKH PDJLVWUDWH LVVXHG KLV UHSRUW DQG
UHFRPPHQGDWLRQ WKDW WKH 6WDWH RI 2KLR DQG WKH 2KLR 'HSDUWPHQW RI
+XPDQ 6HUYLFHV EH GLVPLVVHG IURP VXLW RQ -DQXDU\ ��� ����� DQG LW ZDV
QRW XQWLO WKDW WLPH� RQ )HEUXDU\ ��� ����� WKDW 3ODLQWLII ILOHG VXLW LQ &&-&
VHHNLQJ UHYLHZ DQG UHYHUVDO RI WKH FRXUW¶V FXVWRG\ GHWHUPLQDWLRQ� 6HH
WLPH OLQH VXSUD 3DUW ,,�$� 7KH GLVWULFW FRXUW ILOHG LWV RUGHU DFFHSWLQJ WKH
PDJLVWUDWH¶V UHFRPPHQGDWLRQ DQG GLVPLVVLQJ WKH 6WDWH RI 2KLR DQG 2KLR
'HSDUWPHQW RI +XPDQ 6HUYLFHV IURP VXLW RQ )HEUXDU\ ��� ����� 6HH LG�
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7KHPDMRULW\ LJQRUHV WKLV FLUFXLW¶V FRPPDQGV WKDW LW LV ³LQFXPEHQW´

XSRQ XV WR H[DPLQH WKH QDWXUH RI D FRPSODLQW WR GHWHUPLQH ZKHWKHU LW

DFWXDOO\ VHHNV D FXVWRG\ GHFUHH VXFK WKDW WKH WRUW DFWLRQ LV DPHUH SUHWHQVH�

ZKHQ LW FDYDOLHUO\ VWDWHV ³WKDW +ROORZD\ ZRXOG DOVR OLNH WKLV FRXUW WR

UHVWRUH KHU FKLOGUHQ WR KHU� ZKLFK LW FDQQRW GR� LV LUUHOHYDQW�´ ,W LV PRVW

³UHOHYDQW´ WKDW 3ODLQWLII LV XVLQJ WKH WRUW DFWLRQ DQG WKH VWURQJ DUP RI WKH

IHGHUDO GLVWULFW DQG DSSHOODWH FRXUWV DV D VXEWHUIXJH WR VHHN D FXVWRG\

GHFUHH� 3ODLQWLII¶V SDWWHUQ RI UHWXUQLQJ WR VWDWH FRXUW RQO\ DIWHU VKH

UHFHLYHV DQ XQIDYRUDEOH UXOLQJ IURP WKH IHGHUDO IRUXP LV LQGLFDWLYH RI KHU

PRWLYDWLRQ LQ WXUQLQJ WR WKH IHGHUDO FRXUWV� $V VWDWHG E\ WKH .DQVDV

'LVWULFW &RXUW LQ WKLV UHJDUG�

+ROORZD\ DOOHJHV WKDW WKH WHUPLQDWLRQ RI KHU SDUHQWDO ULJKWV

YLRODWHG WKH � � � )RXUWHHQWK $PHQGPHQW � � � � +ROORZD\ DOVR

DOOHJHV YLRODWLRQ RI KHU FLYLO ULJKWV� � � �

+ROORZD\¶VPRWLRQ DSSHDUV WR VXJJHVW WKDW EHFDXVH WKH6WDWH

RI 2KLR GLG QRW SURYLGH KHU ZLWK D IDLU KHDULQJ LQ WKH ILUVW

LQVWDQFH� WKLV FRXUW PXVW KDYH MXULVGLFWLRQ WR FRQVLGHU WKLV FDVH�

7KLV LV DQ LQFRUUHFW LQWHUSUHWDWLRQ RI IHGHUDO VXEMHFW PDWWHU

MXULVGLFWLRQ� 7KH PHUH IDFW WKDW D OLWLJDQW KDV UHFHLYHG DQ

XQIDYRUDEOH UHVXOW LQ D VWDWH FRXUW GRHV QRW� LQ DQG RI LWVHOI� IRUP

WKH EDVLV RI IHGHUDO VXEMHFW PDWWHU MXULVGLFWLRQ� ,Q VKRUW� IHGHUDO

FRXUWV DUH QRW� VXEMHFW WR OLPLWHG H[FHSWLRQV QRW UHOHYDQW KHUH� DQ

DYHQXHE\ZKLFK OLWLJDQWVPD\ UHOLWLJDWH FDVHV SUHYLRXVO\ GHFLGHG

LQ VWDWH FRXUWV�

+ROORZD\ Y� 6WDWH RI 2KLR�1R� ��������6$&� ����:/������� DW ���
�'� .DQ� 2FW� ��� ������

�
7KH IDFW WKDW 3ODLQWLII EURXJKW KHU FODLP XQGHU �� 8�6�&� � ���� LQ

RUGHU WR FRQWULYH IHGHUDO FRXUW MXULVGLFWLRQ LV RI QR PRPHQW WR WKH
DSSOLFDWLRQ RI WKH GRPHVWLF UHODWLRQV H[FHSWLRQ� 7KLV &RXUW KDV ORQJ
UHFRJQL]HG WKDW ³>H@YHQ ZKHQ EURXJKW XQGHU WKH JXLVH RI D IHGHUDO
TXHVWLRQ DFWLRQ� D VXLW ZKRVH VXEVWDQFH LV GRPHVWLF UHODWLRQV JHQHUDOO\
ZLOO QRW EH HQWHUWDLQHG LQ D IHGHUDO FRXUW�´ )LUHVWRQH Y� &OHYHODQG 7UXVW
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�
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'DWH 6WDWH &RXUW 'DWH )HGHUDO &RXUW

������� 0DJLVWUDWH ILOHV D
5HSRUW 	
5HFRPPHQGDWLRQ
ILQGLQJ WKDW FRXUW KDV
MXULVGLFWLRQ RYHU WKH
PDWWHU� 	
UHFRPPHQGLQJ WKDW
FODLPV DJDLQVW 6WDWH RI
2KLR 	 2KLR 'HSW� RI
+XPDQ 6HUYLFHV EH
GLVPLVVHG� EXW FODLPV
DJDLQVW &OHUPRQW
&RXQW\ 	 6DOO\ %UXVK
JR IRUZDUG�

������� 3ODLQWLII ILOHV REMHFWLRQV
WR 5HSRUW 	
5HFRPPHQGDWLRQ

�����
��

3ODLQWLII ILOHV PRWLRQ LQ
&&-& VHHNLQJ UHYLHZ RI
FRXUW¶V SHUPDQHQW FXVWRG\
GHWHUPLQDWLRQ 	 UHYHUVDO
RI FRXUW¶V SUHYLRXV
MXGJPHQW�

������� 'LVWULFW &RXUW HQWHUV
RUGHU DFFHSWLQJ
0DJLVWUDWH¶V
UHFRPPHQGDWLRQ WR
GLVPLVV 6WDWH RI 2KLR 	
2KLR 'HSW� RI +XPDQ
6HUYLFHV

������� 'LVWULFW &RXUW RUGHUV
3ODLQWLII WR VKRZ FDXVH
ZK\ VXPPDU\ MXGJPHQW
VKRXOG QRW EH HQWHUHG
VXD VSRQWH DJDLQVW KHU�
RUGHUV 'HIHQGDQWV WR
VXSSOHPHQW UHFRUG LQ
UHVSRQVH�
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'DWH 6WDWH &RXUW 'DWH )HGHUDO &RXUW

�����
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&&-& RYHUUXOHV 3ODLQWLII¶V
PRWLRQ� 3ODLQWLII DSSHDOV
WR WKH 2KLR &RXUW RI
$SSHDOV IRU &OHUPRQW
&RXQW\�

������� 'LVWULFW &RXUW RUGHUV
'HIHQGDQWV WR� DPRQJ
RWKHU WKLQJV� EULHI WKH
LVVXH RI LPPXQLW\
UHJDUGLQJ WKH PRWLRQ
IRU VXPPDU\ MXGJPHQW�

������
��

'HIHQGDQWV ILOH EULHI LQ
VXSSRUW RI LPPXQLW\�

������� 'HIHQGDQWV &OHUPRQW
&RXQW\ 	 6DOO\ %UXVK
ILOH PRWLRQ IRU VXPPDU\
MXGJPHQW�

������� 3ODLQWLII UHVSRQGV WR
PRWLRQ�

����
��

2KLR &RXUW RI $SSHDOV
UHYHUVHV WKH UXOLQJ RI WKH
&&-&� RUGHUV WKDW WKH
&&-& VHW DVLGH LWV SUHYLRXV
RUGHU JUDQWLQJ &OHUPRQW
&RXQW\ SHUPDQHQW
FXVWRG\� 	 RUGHUV
&OHUPRQW &RXQW\ 'HS¶W RI
+XPDQ 6HUYV� �³&&'+6´�
WR REWDLQ SURSHU VHUYLFH
RYHU 3ODLQWLII� 6HH ,Q UH

+ROORZD\� 1R� &$������
���� ���� :/ ������
�2KLR $SS� �� 'LVW�� 0D\
�� ����� �XQSXEOLVKHG��
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'DWH 6WDWH &RXUW 'DWH )HGHUDO &RXUW

������� 'LVWULFW &RXUW HQWHUV
RUGHU JUDQWLQJ
'HIHQGDQWV¶ PRWLRQ IRU
VXPPDU\ MXGJPHQW RQ
WKH EDVLV RI DEVROXWH
LPPXQLW\� �-�$� DW ����
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3ODLQWLII ILOHV PRWLRQ LQ
&&-& VHHNLQJ LPPHGLDWH
UHXQLILFDWLRQ ZLWK KHU
FKLOGUHQ�

���� 3UHWULDO FRQIHUHQFH RQ
3ODLQWLII¶V PRWLRQ LV KHOG�
&&-& GHQLHV 3ODLQWLII¶V
PRWLRQ� &&'+6 VWDWHV LWV
LQWHQWLRQ WR VHUYH 3ODLQWLII
ZLWK D QHZ FRPSODLQW
VHHNLQJ SHUPDQHQW
FXVWRG\�

2Q WKH VDPH GD\� 3ODLQWLII
ILOHV D SHWLWLRQ IRU D ZULW RI
KDEHDV FRUSXV LQ WKH 2KLR
&RXUW RI $SSHDOV WR UHVWRUH
FXVWRG\�

2KLR &RXUW RI $SSHDOV
WKHUHDIWHU GHQLHV KHU
SHWLWLRQ� DQG 3ODLQWLII
DSSHDOV WR WKH 2KLR
6XSUHPH &RXUW�

������� 3ODLQWLII ILOHV QRWLFH RI
DSSHDO DW KDQG�
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'DWH 6WDWH &RXUW 'DWH )HGHUDO &RXUW
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2KLR 6XSUHPH &RXUW
DIILUPHG WKH FRXUW RI
DSSHDOV GHQLDO RI WKH ZULW�
ILQGLQJ WKDW 3ODLQWLII KDG D
OHJDO UHPHG\ LQ WKH
RUGLQDU\ FRXUVH RI ODZ E\
EHLQJ VHUYHG ZLWK D FRS\
RI WKH DPHQGHG FRPSODLQW
IRU SHUPDQHQW FXVWRG\�
6HH +ROORZD\ Y� &OHUPRQW
&RXQW\ 'HS¶W RI +XPDQ
6HUYV�� ��� 1�(��G �����
������� �2KLR ������

������� 2UDO DUJXPHQW KHDUG E\
RULJLQDO +ROORZD\
SDQHO�

������� 6L[WK &LUFXLW DIILUPV WKH
GLVWULFW FRXUW¶V RUGHU
JUDQWLQJ 'HIHQGDQWV¶
VXPPDU\ MXGJPHQW�
6HH +ROORZD\ Y� 2KLR�
��� )��G ���� UHK¶J HQ
EDQF JUDQWHG� YDFDWHG
E\ ��� )��G ��� ��WK
&LU� ������

����
��

3ODLQWLII ILOHV D QHZ
SHWLWLRQ IRU ZULW RI KDEHDV
FRUSXV LQ WKH 2KLR
6XSUHPH &RXUW�

�����
��

&OHUPRQW &RXQW\
'HSDUWPHQW RI +XPDQ
6HUYLFHV ILOHV D PRWLRQ WR
GLVPLVV WKH SHWLWLRQ�
DUJXLQJ QR QHZ JURXQGV
KDG EHHQ DOOHJHG E\
3ODLQWLII�
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